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Private Client Taxation
Introduction
The landscape for private clients is a very different place in 2011 to that which existed in
2008 when the world as we knew it changed. In this changed environment, tax advisers are
dealing with different problems and transactions compared to a few years ago. The matters
that arise in practice today are dictated by the issues that are arising for private clients today
and include:
(a)

Investments that have collapsed.

(b)

Security of money on deposit.

(c)

Funding trading entities.

(d)

Rising tax costs where cash flow is tight.

In the context of the private client world of 2011 I will focus on two key areas in this paper.


Firstly, I will focus on some key issues that have arisen for clients over the last number
of months and matters that will arise in 2011



Secondly, I will look beyond 2011 at the changes that could impact on private clients in
2012 and beyond.

All legislative references are to the Taxes Consolidation Act 1997 unless otherwise stated.
1.

Current tax issues for Private Clients

The current environment brings with it problems and transactions that did not arise much in
the past. In this part, I have focused on a few matters that have arisen for clients over the
past few months together with matters that will arise in 2011.
1.1

Investment losses

Since 2008, clients have experienced significant investment losses. In a lot of cases, the
losses are realised losses in the sense that the investment has either collapsed or the client
has made a decision to exit from the investment thereby triggering a real loss.
A common question tax advisers have to consider today is the extent to which a realised loss
is deductible for tax purposes. Unfortunately, most clients operate (understandably so) in the
simple world that if they lose money on an investment they will get some tax benefit or
recognition for that investment loss. Back in the period prior to 1990, this was probably a
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reasonable assumption to make but the introduction in 1990 of legislation dealing with
offshore funds together with the move by the investment community over the last 10 years to
invest in funds as opposed to investing directly in assets has very much complicated the tax
position.
Typically, the approach that most advisers will take in assessing investment losses will be to:


Firstly, understand the nature of the investment. Is the investment an asset within the
capital gains tax rules or is it an asset within the investment fund rules?



Secondly, if the asset is within the capital gains tax rules, is the asset a chargeable asset
(section 545) and therefore eligible for capital gains tax loss relief?



Thirdly, if the asset is within the offshore fund rules, is there any measure of loss relief
available?

The “ground rules” that I apply in assessing investment losses are as follows:
1.

Not all assets are chargeable assets for capital gains tax. If the asset is not a
chargeable asset, then there is no capital gains tax loss relief available on the asset. It
is surprising the number of investments that were made during the “boom” years that
potentially fall into the category of non chargeable assets.

2.

If the asset is a chargeable asset for capital gains tax then the loss on that asset is
available for offset against chargeable gains of that year of assessment and is then
carried forward to the following year of assessment and so on (section 31).

3.

If the loss arises on an offshore fund located in an EU country, an EEA country or an
OECD country with which Ireland has concluded a double taxation agreement (in this
paper referred to as an “EU investment fund”), no loss relief of any description is
available in relation to that investment loss (section 747E(3)(a)).

4.

If the investment loss arises on a fund located in a “bad offshore fund” i.e. a fund
located outside of the EU, EEA and an OECD country with which Ireland has concluded
a double taxation agreement, capital gains tax loss relief is available if the asset is a
chargeable asset. While the “bad offshore fund” rules do not specifically deal with the
availability of losses, my view is that CGT loss relief is available.
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Some of the rules on losses are harsh. For instance, the inability to be able to set an
investment loss that arises on an EU investment fund against a gain that arises on an EU
investment fund in the same year. Unfortunately the legislation is clear in this regard. Section
747E(3)(a) provides:
“Notwithstanding sections 538 and 546, where apart from this subsection
the effect of any computation under subsection (2) would be to produce a
loss, the gain on the disposal referred to in subsection (1) shall be treated
as nil and for the purposes of the Tax Acts and the Capital Gains Tax Acts
no loss shall be treated as accruing on such disposal”.
I have encountered numerous examples of this over the last two years. One such example of
the harshness of this rule arose a few months ago for a client who had transactions as
follows:
EUR
Gain on Luxembourg (SICAV) 1 fund

400,000

Loss on UK fund (OEIC) 2

(300,000)

Client gain

100,000

Taxable

400,000

Tax payable (2010 rate) at 28%

112,000

Tax as a % of client gain

112%

1

Société d'Investissement À Capital Variable – SICAV is a type of open-ended investment fund is most well known and used in
France and Luxembourg for example.
2
Open Ended Investment Company – OEIC is a type of company or fund in the UK.
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The 2010 28% rate of tax on EU investment funds (30% in 2011) is only available where
details of the disposal are correctly included on the tax return. This is a point that I have seen
questioned by the Revenue so it is important to ensure the tax return is completed correctly.
There is a section on the tax return to include details of EU investment fund disposals (box
318 on the 2010 Form 11).
One final point on the subject of investment losses. The investment community continues to
invest in investment funds. Gains on EU investment funds have a tax rate of 30% in 2011.
However, for a client with capital gains tax losses carried forward, a gain on the EU
investment fund is taxable at 30% (because it is an income gain) with no relief for any capital
gains tax losses. Accordingly, clients with CGT losses require capital gains. This is stating
the obvious but few investors are structured in this way.
1.2

Loans to private companies

Since 2008, we have seen many companies get into financial difficulty with the result that
some companies have gone into liquidation. It is common in many of these situations to find
that the shareholders of the company have used personal monies to try and keep the
business afloat. If the company ends up going into liquidation, more often than not the funds
loaned to the company by the shareholder are irrecoverable.
The question arises as to whether in these situations there is any measure of loss relief for
the shareholders loan?
The technical position may be summarised as follows:


Section 541 provides that a debt incurred from one person to another does not give rise
to a chargeable gain on the disposal of that debt (where the seller is the original
creditor). This rule does not apply where the loan is a “debt on security”



Section 546(3) provides that where the disposal of an asset does not give rise to a
chargeable gain then if a loss arises on the same asset the loss is not an allowable loss



Whether a loan is a simple debt or a debt on a security is not easily determined. There
is Irish case law on the question of whether a loan is a simple debt or a debt on a
security (see Mooney (IOT) v McSweeney1 and O’Connell (IOT) v Keleghan2)

______________________________
1.

[1997] IR424

2.

[2000] ITR 143
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In a lot of family companies, we will find there is no measure of relief from capital gains tax
for the loss of funds loaned to the company. Where the loan is a simple loan that pays no
interest, has no conversion rights, no right to assign and no other rights then it is more than
likely a simply debt and not a chargeable asset for capital gains tax.
A common question for tax advisers in recent times is whether anything can be done to put a
shareholder/creditor who has loaned money to a company in a position where the
shareholder/creditor can claim a capital gains tax loss on the amount of money that is lost on
liquidation of the company?
The simple solution is to ensure that every loan made to a company is structured so that:


the loan is fully documented and not just an informal arrangement



the loan is capable of being converted to share capital



the loan is assignable



the loan has as many of the features determined by case law to have the loan classified
as a debt on a security

Unfortunately, it will not be possible in all cases to ensure that loans are documented and
structured as above. In a situation where the family controlled company has little value it is
difficult to create a situation where the shareholder loan (that is not a debt on a security) can
be converted to shares in a manner that creates loss relief of the original shareholder loan.
One possibility to claim some measure of relief is to look at section 541(3). This subsection
deals with the situation where a creditor acquires property in satisfaction of a debt and
subsequently disposes of that property. The gain arising on the subsequent disposal of that
property shall be limited to the gain which would have arisen if the creditor had acquired the
property for a price equal to the amount of the debt outstanding. This is a complex provision
but one to be borne in mind if a company transfers an asset to the loan creditor in part or full
repayment of the loan.
If a company is in difficulty, but the company has managed to avoid liquidation, you may wish
to consider a negligible value claim under section 538(2) for either the share investment or
loan investment (where the loan is a debt on a security). This is possible if the company has
become valueless or of negligible value. A company having no value is quite common in the
current environment when many companies find that their liabilities are greater than their
assets.
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A point that is not clear is how you make a negligible value claim. Section 538(2) requires a
claim to be made and that claim is then allowed if the Inspector is satisfied that the asset has
become negligible. The approach we have taken in the past is to record the negligible value
claim on the additional information section (or “open box”) on the tax return.
Of course, if the company can be left dormant, an option available to the shareholder/loan
creditor may be to simply retain the company (with the loan outstanding) and find another
use for the company in the years ahead.
Syndicated property investments
A shareholder loan structure was a common structure used in a number of property
development syndicates. Typically the investors equity was invested by way of:


Share capital (normally a nominal amount)



Loan stock/loan capital (structured to allow early repayment of equity).

A lot of the Irish property development syndicates have become worthless over the last year
or two. The tax opinions that I have seen on a number of the structures have concluded that
the loan stock is a chargeable asset for CGT purposes and therefore the investment loss is
available as an allowable loss (normally requiring a negligible value claim).
1.3

Share valuations on business transfers

The Commission on Taxation Report of September 2009 recommended significant
curtailment of business reliefs for gift/inheritance tax and capital gains tax (dealt with
separately later in the paper). One of the consequences of that recommendation is that many
clients have transferred business assets to the next generation so as to take advantage of
the current business reliefs for CAT and CGT. This was a common client transaction in the
period prior to the December 2009 Budget. Notwithstanding the increased number of
business transfers, there are still a number of clients who have not, for good reason, made
any transfer of business assets.
There are many complicated matters that arise in relation to eligibility for capital gains tax
retirement relief and CAT business relief. Most of these complications are well covered in the
Institute CGT publication and a variety of articles and conference papers. The issue I wish to
focus on in this paper is the differing rules that apply in tax legislation when valuing shares
for the different capital taxes. This important question of tax valuation arises on any transfer
of a shareholding in a company. It is a complex question.
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The point I wish to highlight is best illustrated by an example:
Example – Trading Limited – share valuation
Trading Limited is a first generation family business operating in the office supplies market.
The business has been owned by Mr and Mrs Murphy since set up in 1980. Both Mr and Mrs
Murphy have worked full time in the business since 1980. Both Mr and Mrs Murphy are in
their 60’s.
Trading Limited has a value, based on its earnings, of EUR20million. Trading Limited does
not have any investments. All assets held in the company are trading assets.
Mr and Mrs Murphy wish to gift 100% of their shares in Trading Limited equally between their
3 children.
In my view the “tax value” of the shares is as follows:
Shareholding

Share value

Discount

Discount

EUR

applied to

range per

,000s

share value

Revenue
table

Capital gains tax

16.67%

2,084

37.5%

35% - 40%

Gift tax

16.67%

3,334

None

N/A

Stamp duty

16.67%

1,334

60%

50% - 70%

Discount tables
In paragraph 21.13 of the Revenue CAT Manual (September 2009), the Revenue provide a
table which sets out Revenue’s position on the discounts that can be applied to minority
shareholdings. The level of discount varies depending on the size of shareholding passing. I
have attached the table in Appendix 1.1. This is only a guide but it does represent the current
Revenue view.
It is interesting that the Revenue have removed the old CGT discount table from the website.
This discount table is more generous than the current table particularly for small
shareholdings. I have reproduced the old CGT discount table in Appendix 1.2. I would make
the point that while the old CGT table is not on the Revenue website, it does not mean that
the table is no longer correct. I understand that the current Revenue table in Appendix 1.1 is
actively under review by Revenue so watch this space.
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Capital gains tax value
For CGT purposes, the rules for determining market value of assets are set out in section
548. The normal rule is that market value is the price which an asset would expect to fetch
on sale in the open market. The Revenue discount table can be applied to shares depending
on the percentage of shareholding being valued.
The anti-avoidance rule in section 550 for assets transferred in a series of transactions
should also be considered when reviewing valuation rules for transfers of separate holdings
from parents to children or connected persons. This is a section that we do not see very
often.
In the above example, section 550 does, I believe, apply as follows:


As each of the three children are receiving holdings from connected persons (i.e. their
parents), section 550 applies in determining the open market value of each transaction
(i.e. the transfer of each 16.67% holding)



The two transactions between each child and their two parents are aggregated so that
the discount that can be applied to the share valuations is valued as if one is valuing a
33.33% holding instead of a 16.67% holding



In the example above, the discount used for CGT purposes is 37.5%. If section 550 did
not apply, the discount would be 60%, taking a midpoint discount of between 50% and
70% using the Revenue discount table.

Capital acquisitions tax value
For CAT purposes, the rules for determining market value of assets are set out in section 26
CATCA 2003 supplemented by section 27 CATCA 2003 when dealing with the valuation of
shares in private companies.
Section 27 CATCA 2003 provides that where a company is “controlled by the donee or
successor” the shares being transferred must be valued on the basis that the owner is
deemed to have control of the company. The effect of this section is that where shares in a
company are owned by an individual or by “relatives” the shares are to be valued as a
proportionate part of the entire shareholding in the company held by that individual and
relatives of that individual. Accordingly for CAT, there is no discount for minority shareholders
in the above example. No similar legislative provisions apply for CGT or stamp duty.
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Stamp duty value
For stamp duty tax purposes, the rules for determining market value of assets are set out in
section 19 SDCA 1999 which provides that the rules for valuing property under section 26
CATCA 2003 must be used (not section 27 CATCA 2003) 3 . Also, the stamp duty rules differ
from the CGT rules in that there is no equivalent of section 550 in the SDCA 1999. This
means there is a greater discount to be applied in the example above i.e. stamp duty is
payable on EUR8m not on EUR20m.
A point of caution is paragraph 2.17 and 2.18 of the October 2010 Revenue Code of Practice
for Revenue Audits. The Code provides for penalties to apply in cases of “valuations that
cannot be supported and which are determined to be baseless”. The Code provides for
penalties where the valuation used for CGT materially differs from the value agreed. For CAT
and stamp duty, there is legislative provisions for surcharges for the undervaluation of
property in section 53 CATCA 2003 and sections 15 and 16 SDCA 1999 respectively. Great
care needs to be taken therefore on valuations.
1.4

Deposits transferred abroad

The statistics show that in the last four months of 2010, substantial deposits with Irish banks
were either moved out of the Irish banks into foreign banks operating in Ireland or in many
cases, the deposits were moved overseas. Most of these transfers were completed without
any consideration of the tax issues that arise on such a transfer (understandably so). There
are four key issues that arise for such transfers.
(a). Deposit interest tax rate
If the deposit remained within the EU, then the deposit interest is liable to income tax at the
DIRT rate of tax (25% in 2010 and 27% in 2011). That tax must be paid by direct payment
(as opposed to DIRT deducted on an Irish deposit). If the deposit holder is liable to PRSI,
then 3% PRSI arises in 2010 and 4% in 2011. If the funds have been transferred outside the
EU, the rate of tax on deposit interest is top rate of income tax, USC and PRSI, which in
2011 is a top rate of 55%.
(b). Tax return reporting obligation
A point often overlooked is the fact that the opening of a foreign bank account is a specific
reporting requirement on an individual's tax return. Not only is it a specific reporting
3

Section 104 Finance Act 1994 deleted the reference to sections 16 and 17 CATA 1976 (now sections 27 and 28
CATCA 2003). This had the effect of removing the CAT artificial share valuation rules from the stamp duty
legislation.
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requirement on the tax return, but section 895(6) makes the account holder a “chargeable
person” for the purposes of surcharge on late filing of tax return for the year in which the
foreign bank account is opened (box 316 on the 2010 Form 11). Given the amount of
deposits transferred overseas in 2010, this reporting issue will arise for many clients on their
2010 tax returns.
(c). Foreign tax charges
A deposit in a foreign country will, in some jurisdictions, be regarded as an asset for local
inheritance taxes. The rules will vary from country to country but it is a point to bear in mind.
(d). Foreign currency gains
Some of the money transferred out of Ireland in the last number of months has been
converted out of Euro amid concerns about the stability of the Euro. This creates a potential
foreign currency capital gain or capital loss if foreign currency is transferred either to another
foreign currency or converted back to Euro. Let me illustrate this by way of a recent client
example.
Example - Euro transfer to Swiss Franc (CHF)
Assume the following facts:
1 November 2010

Client transfers EUR1m from Irish bank to Swiss bank in Switzerland
and converts EUR to Swiss Franc

1 November 2010

Client holds Swiss Franc of 1,375,600 in Swiss bank
(Euro/CHF fx rate on 1 November was 1.3756)

1 March 2011

Client converts all Swiss Franc to Euro and received EUR1,070,589
(fx rate on 1 March 2011 was 1.2849)

The client has a capital gains tax position as follows:
EUR
1 March 2011

Proceeds

1,070,589

1 November 2010

Less cost

(1,000,000)

Capital gain
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For comparison, I ran the same transaction for US dollars and sterling. Using the same
transaction as above, the result is:
Capital gain
EUR
Euro → USD → Euro

7,306

Euro → GBP → Euro

20,426

There is a rule that takes certain foreign currency out of the charge to capital gains tax but
that exclusion is limited to foreign currency acquired by the holder (or holders family) for
personal expenditure outside Ireland (section 541(6)). That exclusion would not assist in the
above example.
1.5

FA 2011 amendments

The 2011 Finance Act was relatively light as regards amendments to capital gains tax and
capital acquisitions tax. For the first time in a long number of years there was no part of the
Finance Act devoted to capital gains tax changes.
The Finance Act 2011 changes to capital acquisitions tax were confined to the reduction in
the tax free thresholds, filing date change and an interesting technical change to business
relief/agricultural relief on development land and CGT credit against CAT. This technical
amendment deserves some analysis. The amendment (in section 68 FA 2011) is best
explained by comparing the legislation before and after the change. I will focus on the
amendment to the CGT/CAT credit provisions in section 104 CATCA 2003 but the same
applies to agricultural relief and business property where there is development land (section
102A CATCA 2003), and to agricultural relief (section 89 CATCA 2003).
Prior to Finance Act 2011, section 104(3) provided (in the context of the CGT credit available
against CAT).
“(3)The deduction by virtue of subsection (1) of capital gains tax chargeable
on the disposal of an asset against gift tax or inheritance tax shall cease to
apply to the extent that the asset is disposed of within 2 years after the
date of the gift or, as the case may be, the date of the inheritance”.
You will recall this two year “holding period” was introduced in 2006 where prior to that date
there was no requirement for the recipient to retain the asset in order to preserve the CGT
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credit against CAT. The change in 2006 was a significant change and impacted on a simple
but important opportunity on the sale of an asset.
Section 104(3), as amended by section 68 Finance Act 2011, now provides as follows:
“(3) The deduction by virtue of subsection (1) of capital gains tax
chargeable on the disposal of an asset against gift tax or inheritance tax
shall cease to apply to the extent that the asset is disposed of within 2
years commencing on the date of the gift or, as the case may be, the date
of the inheritance”.
The Finance Bill explanatory memorandum provides an insight into the amendment:
“The section ensures that the clawback in section 89(4) and 104(3) will
apply where the disposal takes place on the date of the gift or inheritance.
The section also ensures that the clawback in section 102A(2) will apply
where disposal of development land is made on the sixth anniversary of
acquiring a gift or an inheritance. It applies to gifts or inheritances taken on
or after 21 January 2011”
Since 2006 to 21 January 2011, it was possible to continue to avail of a CGT/CAT credit but
dispose of the asset immediately on acquiring it without suffering a clawback of the CGT
credit. This would have been possible by arranging matters as follows:
(a)

Parent gifts asset to child on say 12 January 2011.

(b)

Gift gives rise to a capital gains tax charge of say EUR1m and gift tax of EUR1.2m.

(c)

Child receives the gift on 12 January 2011 and on the same day sells the asset to a
third party.

(d)

Child’s CAT position is:
EUR
,000’s
Gift tax
Less credit for capital gains tax
Net gift tax payable
Child sells asset on same day.
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There is no clawback of the capital gains tax credit of EUR1m because the asset is not
disposed of within 2 years after the date of the gift. The asset is disposed of on the
date of the gift itself i.e. 12 January 2011 but this is not within the clawback period.

(f)

If the child sold the asset on 14 January 2011 (i.e. 2 days after the gift) the CAT
position could be:
EUR
,000’s

1.6

Gift tax

1,200

CGT credit

None (clawback applies)

Net gift tax

1,200

First year for domicile levy filing

Section 531AA to section 531AK deals with the domicile levy introduced in Finance Act 2010
and applies for the first time in 2010. The first filing date for domicile levy returns is 31
October 2011.
To recap, there are essentially five main conditions all of which must be met in order for the
domicile levy to apply. The five main conditions are:
(a)

The individual must be domiciled in Ireland.

(b)

The individual must be a citizen of Ireland.

(c)

The individual's worldwide income for the tax year in question must be more than
EUR1m.

(d)

The individual's liability to income tax in Ireland for tax year in question is less than
EUR200,000.

(e)

The individual’s Irish property (before borrowings) has a value in excess of EUR5m.

It will be interesting to see how many individuals pay the domicile levy be it the full liability of
EUR200,000 or a reduced liability where there is a credit for income tax.
For information, I have attached a copy of the domicile levy tax return (DL1) in Appendix 2.
The form is available on the Revenue website. I understand the form will not be issued to any
clients, instead it is full self assessment.
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Tax residence interaction with the domicile levy
In my opinion, the domicile levy was introduced as an alternative to a change in the tax
residence rules. However, it can easily be overlooked that the domicile levy does not require
a person to be non-resident or non-ordinarily resident for the domicile levy to apply.
Accordingly, a person who is tax resident in Ireland or a person who is ordinarily resident is
within the charge to the domicile levy in the same way as a person who is non-resident or
non-ordinarily resident.
If a person is tax resident in Ireland then one might automatically assume that the domicile
levy will not apply because to be within the charge to the domicile levy an individual has to
have “worldwide income” of more than EUR1m. If a person has income of more than EUR1m
then one might automatically assume that the income tax payable in Ireland is going to be in
excess of EUR200,000 and therefore one of the “preconditions” that I have outlined above is
not met so there is no liability to domicile levy.
We may see over the next few months that it is not as simple as this. The definition of
“worldwide income” requires consideration. The definition of “worldwide income” in section
531AA(1) effectively means the individuals income without regard to any amount deductible
from or deductible in computing total income.
Let me put forward the following scenario:
EUR
,000’s
Case II income
Other income
Case II losses carried forward
Income tax payable 2010
Irish assets at 31 December 2010

1,200
200
(1,500)
50
5million +

Let us assume the client is Irish tax resident, Irish domiciled and an Irish citizen.
The domicile levy position for 2010 is that the client is liable to the domicile levy because the
client:


Is Irish domiciled



Is an Irish citizen



Has income of more than EUR1m (importantly the losses carried forward of EUR1.5m
are not taken into account in calculating “worldwide income”)
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Has a 2010 income tax liability of less than EUR200,000.

The domicile levy payable is:
EUR
,000’s
Domicile levy 2010

200,000

Less credit for Irish income

(50,000)

Net domicile levy payable 31 Oct 2011

150,000

One final point on domicile levy. The form can only be filed manually. There is no electronic
version of the form nor is there the facility to pay electronically.
1.7

Tax rates on investments

I have reproduced in Appendix 3 the helpful table provided by Revenue at the ITI/Revenue
Joint Conference on 4/5 March 2011.
This table illustrates the complexity that arises in determining the rate of tax on different
structured investment products. That complexity is going to continue because in my view
there is a real probability that the rate of tax on structured investment products will increase
in 2012.
As detailed earlier, we now tend to see more and more clients invested in fund investments
as opposed to going directly into equities or other investments so understanding the rates of
tax and the rules that apply in relation to fund investments has become all the more
important in 2011.
One issue that we will start to see more of going forward is the eight year deemed charge
that applies in relation to Irish investment funds and EU investment funds introduced back in
2006. To recap, the eight year charge is a deemed disposal and reacquisition of a fund
investment where the fund investment has been held for more than eight years (see section
747E(6) for EU investment funds). The 8 year charge only applies to funds acquired on or
after 1 January 2001 so the charge only applied for the first time in 2009.
To date, I have not seen much by way of a tax charge arising under the eight year charge but
I suspect as we go into 2011 and beyond we are likely to see such charges arising.
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As a simple exercise I took three fund investments currently held by clients and compared
the value of the fund investments on 1 February 2011 with the value 8 years ago on 1
February 2003. The results were as follows:
Fund

Value

Value

Gain

Feb 2003

Feb 2011

Fund 1 – Lux fund

100,000

293,797

193,797

Fund 2 – Lux fund

100,000

290,014

190,014

Fund 3 – Lux fund

100,000

134,790

34,790

The results surprised me and concerned me. My concern is the fact that for EU investment
funds, the eight year charge is a “self-assessment” charge. By this, I mean the obligation is
on the client to identify and calculate the eight year charge. This will be an unexpected tax
cost for most clients, particularly if they have large CGT losses.
1.8

CAT business relief – “investments”

In the current economic climate some of the accepted practices deserve to be revisited. One
such issue that I am considering at the moment is the application of CAT business property
relief for a client company in the context of a transfer of that company to the next generation.
As we know, in a trading company situation, the value of any relevant business property
attributable to “excepted assets” (e.g. the investments) does not qualify for relief (section 100
CATCA 2003). The situation I am considering is surplus cash in a company and whether
given the current economic climate/banking environment/lack of credit that surplus cash in
that context should be considered an excepted asset or not.
This particular client company has been trading successfully for a number of years and has
built up substantial cash reserves on its balance sheet. My initial view in a scenario like this
has always been that where such cash is not required (and not used) for the current day to
day running of the business then business property relief would not be available on that
surplus cash.
The case of Barclays Bank Trust Co Limited v IRC1 concerned cash in a business and
whether it qualified for UK business relief. This concerned a company with a strong cash
position and working capital not tied up in premises or stock. The company’s cash at bank
and in hand was GBP450,000. The cash was invested for periods of up to 30 days. Turnover
was GBP600,000.

______________________________
1. [1998] STC [SCD] 125
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In that case the Special Commissioners upheld the contention of the Inland Revenue that
monies required by a company do not extend to money that might be required should an
opportunity arise to make use of it. The Special Commissioner was of the view that if there
was an imperative that the money would be used for a given project or proposal it would
qualify. The case demonstrates that monies in a company will not be excepted assets if they
are earmarked for a particular project, e.g. the purchase of another business or the
acquisition of new plant etc. Cash required for normal working capital purposes would
generally not be treated as an excepted asset.
Example – Trading Limited – surplus cash
Trading Limited is a first generation family business operating in the office supplies market.
The business has been owned by Mr and Mrs Murphy since set up in 1980. Both Mr and Mrs
Murphy have worked full time in the business since 1980. Both Mr and Mrs Murphy are in
their 60’s
Trading Limited has a value, based on its earnings, of EUR20million. Trading Limited does
not have any investments but it has cash on deposit of EUR3million. All assets held in the
company are trading assets.
Mr and Mrs Murphy wish to gift 100% of their shares in Trading Limited equally between their
3 children.
If the cash on deposit of EUR3million is an excepted asset within section 100 CATCA 2003,
then no business relief will be available on that part of the share value. The following table
contrasts the CAT payable.
CAT where cash is an

CAT where cash is

excepted asset

not an excepted asset

EUR

EUR

,000’s

,000’s

Value of gift

20,000

20,000

Less excepted asset

(3,000)

None

Business relief is available on

17,000

20,000

20,000

20,000

(15,300)

(18,000)

Taxable

4,700

2,000

CAT at 25%

1,175

500

5.875%

2.5%

CAT calculation
Value of gift
Business relief at 90%

Tax as a % of gift
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What is the position in the current environment where monies are not specifically earmarked
for a particular project or required for working capital?
In the client scenario I am considering at the moment, there are two important factors that
are particularly relevant in deciding whether the surplus cash on the balance sheet is an
“excepted asset” or not.
1.

The client company has an ongoing requirement to lease expensive machinery used for
its business and has always relied on leasing finance for this purpose. Given the lack of
certainty at present on such finance, it is possible that some of the surplus cash may be
required to fund such expenditure going forward.

2.

The company has relied on a significant bank overdraft facility in the past, again to fund
particular short term purchases. Given the uncertainty in relation to the availability of
credit and bank facilities, if an overdraft facility were to be requested and refused (or
sanctioned at a lower level) then the surplus cash will be required to fund the business.

In my view, the current economic climate has changed the way businesses conduct their
business. A few years ago, a business may have had surplus cash that was genuinely
surplus to business requirements (as in the Barclays Bank Trust Co case) and not
earmarked for future projects.
With the uncertainty on credit and indeed for business generally, it is arguable that surplus
cash is no longer surplus cash but instead either a form of “business reserve” as a
replacement for lack of normal day to day credit or as a buffer if business deteriorates. In this
case, is all or part of the surplus cash referred to in the scenarios above no longer treated as
an “excepted asset” for CAT business relief? In the current environment, if the business can
demonstrate that the cash is required to be retained as a form of “reserve”, then I would
argue the cash is no longer an excepted asset and qualifies for business relief.
The Revenue CAT guidance notes on business relief have some helpful comments
supporting the position. In particular the Revenue manual states that in determining the level
of excepted assets,
“this does not preclude taking into account the need for sufficient liquidity to cover
the payment of liabilities in determining what constitutes an excepted asset in the
first place – particularly as regards the amount to be treated as surplus cash”.
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What is Ahead for Private Clients?

There is no doubt but that the private client area will change in the years ahead as pressure
mounts on raising additional tax revenue. The Fine Gael/Labour Programme for Government
and the National Recovery Plan provides a good insight into what may change in the capital
tax area.
2.1

The National Recovery Plan 2011 – 2014

When I finalised this paper on 16 March, our new Government was in place for a week and it
remains to be seen what lies ahead in terms of the tax changes the new Government will
make that will impact on private clients.
The Programme for Government was published by Fine Gael and Labour on 6 March 2011.
While light on detail on tax charges, the document states:
“We believe it is appropriate, in order to enhance international credibility, to
stick to the aggregated adjustment as set out in the National Recovery Plan
for the combined period 2011 – 2012”
This brings us back to the National Recovery Plan 2011 – 2014 published on 24 November
2010, extracts from which are reproduced in Appendix 4 of this paper.
The following table sets out the additional tax to be collected in the period 2011 to 2014
under the National Recovery Plan.
2011

2012

2013

2014

Total

EURm

EURm

EURm

EURm

EURm

1,245

260

210

160

1,875

Pensions

260

225

225

155

865

Tax Expenditures

405

100

100

60

665

Site Value Tax

–

180

175

175

530

Carbon Tax

–

220

–

80

300

Capital Tax

–

145

–

–

145

310

260

570

Income tax

Value Added Tax
Other measures
Total:

110

–

–

–

110

2,020

1,130

1,020

890

5,060
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Accordingly an extra EUR145m is earmarked to be collected by way of additional tax from
capital gains tax, CAT and stamp duty in 2012.
For information, the tax take for CAT and CGT for the past few years was:
CGT

CAT

Total

EUR

EUR

EUR

Million

Million

Million

2010

346.70

327.80

584.28

2009

544.66

255.62

800.28

2008

1,423.93

342.77

1,766.77

2007

3,087.38

390.51

3,487.89

2006

1,981.98

343.22

2,325.20

The above helps put the additional EUR145m “Capital Tax” in context. The additional
EUR145m represents 25% of the entire yield for 2010 or 18% of the entire yield for 2009.
The National Recovery Plan goes on at paragraph 6.10 (see Appendix 4) and states:
“In 2012 the current single CGT rate of 25% will be changed to a system of
differing rates for different levels of gains”
“…reliefs and exemptions from CGT, CAT and stamp duty will either be
abolished or greatly restricted”
What can we expect by way of change in 2012?
On the assumption that our Budget cycle and time frame remains unchanged in 2011 then I
expect that Budget 2012 will be delivered in the first week of December 2011 and is likely to
include the following changes:
1. Change to 25% rate of CGT and CAT
We should not expect to have a main capital gains tax rate of 25% after Budget 2012. [The
National Recovery Plan is incorrect when it states that we have a single rate of capital gains
tax of 25% because the current system has a standard rate of 25% but we also have a 15%
rate (on certain venture capital manager gains1), a 40% rate (on certain offshore distributor
funds2) and an 80% rate (on certain land zoned after 31 October 20093).

_____________________
1. Section 541C
2. Section 747A
3. Section 649B
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Given the link between capital gains tax and capital acquisitions tax rates for the last number
of years, I believe we can take it that any move in the rate of capital gains tax will either be
replicated or will be largely followed in the rate of capital acquisitions tax.
Back in the 1980’s and 1990’s we did have different rates of capital gains tax. For example,
in the period 1990/1991 to 1991/1992 we had capital gains tax rates of:
CGT rate

Period of ownership

60%

Less than 1 year

50%

1 – 3 years

35%

3 – 6 years

30%

More than 6 years

In the period 1978/79 to March 1982 the main rates of tax were:
CGT rate

Period of ownership

30%

1 – 3 years

25.5%

3 – 6 years

21%

6 – 9 years

16.5%

9 – 12 years

12%

12 – 15 years

7.5%

15 – 18 years

3%

18 – 21 years

0%

More than 21 years

Unhelpfully, the UK CGT rate increased from 18% to 28% on 23 June 2010 (there is still a
10% entrepreneurs CGT rate). While this was a 55% increase in the 18% CGT rate it was
received in the UK with some relief as some advisers feared the rate would go from 18% to
40%.
The National Recovery Plan indicates a move to different rates of tax depending on the level
of capital gain arising. We do not have a capital gains tax precedent for this but you may
recall that we did have a tiered tax rate for capital acquisitions tax. The rates of CAT from
1994 to 30 November 1999 were:
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Taxable

Rate of tax

Threshold amount

Nil

Next 10,000

20%

Next 30,000

30%

Balance

40%

(Gift tax was 75% of the above rates)
If we go back to the 1980’s we will find that the rate of tax was tiered from 5% up to 50%.
There are many ways that our CGT and CAT rates could change. At this point it seems we
could end up with a system of mainstream CGT/CAT tiered rates. I do not rule out the
possibility of having that linked in some way to the period of ownership of the underlying
asset for capital gains tax.
Is action required?
If any client is contemplating making a gift or if there is a sale of an asset in the pipeline then
serious consideration should be given to accelerate transactions prior to the December 2011
Budget. I say December 2011 on the assumption that we will not have a Budget prior to
December. At the time of writing this is my understanding.
Accordingly there is a window of opportunity between now and early December 2011 to avail
of the current CAT and CGT rates because there is a real probability that the rates will
increase after Budget 2012. In addition, for any client contemplating asset transfers you have
the added benefit of 2011 low asset values.
2. Net of tax gifts/inheritances
One of the simplest tax saving mechanisms enshrined in our legislation is the ability to be
able to make a “net of tax” gift or inheritance. The legislation is contained in section 87
CATCA 2003. Section 87 provides that where a gift or inheritance is taken, at the discretion
of the disponer, free of tax, the benefit includes the tax but not tax on tax.
Let me illustrate by way of an example.
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Example – net of gift tax
Mrs Murphy makes a gift of EUR1m to her daughter “net of gift tax”.
The calculation (section 87) is as follows:
EUR
Net gift received by daughter
Gift tax at 25% on EUR1m
Total
Gift tax at 25% on gift plus tax
Total cost to Mrs Murphy

1,000,000
250,000
1,250,000
312,500 (i.e. 25% of EUR1.25m)
1,312,500

If Mrs Murphy had instead made a gift of EUR1,312,500 as a “normal” gift, her daughter
would receive:
EUR
Gift to daughter

1,312,500

Less gift tax at 25%

(328,125)

Net to daughter
Net of tax gift has saved

984,375
15,625

3. CGT and CAT reliefs
Based on the National Recovery Plan, there must be a risk that the recommendations in the
Commission on Taxation Report on CGT and CAT reliefs and exemptions are likely to be
implemented. I have included an extract from the Commission report in Appendix 5 detailing
the Commission Recommendations on CGT and CAT reliefs.
What does this mean for businesses?
My own opinion is that the Commission on Taxation Recommendation is a retrograde step in
that it brings us back to the position that existed for many Irish businesses in the 1980’s and
1990’s when good private businesses faced significant CAT liabilities on an illiquid asset. Let
me illustrate by way of example:
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Example – Trading Limited CAT costs
Trading Limited is a first generation family business operating in the office supplies market.
The business has been owned by Mr and Mrs Murphy since set up in 1980. Both Mr and Mrs
Murphy have worked full time in the business since 1980. Both Mr and Mrs Murphy are in
their 60’s.
Trading Limited has a value, based on its earnings, of EUR20million. Trading Limited does
not have any investments. All assets held in the company are trading assets.
Mr and Mrs Murphy wish to gift 100% of their shares in Trading Limited equally between their
3 children.
The following table contrasts the CAT payable on an inheritance in March 2011 compared to
in March 2012 where by that time I have made the big assumption that the Commission on
Taxation Recommendation to curtail business relief will have been introduced.
March 2011

March 2012

EUR

EUR

,000’s

,000’s

Value of business

20,000

20,000

Business relief

18,000

Taxable
CAT at 25%
Tax as a % of value

3,000 (capped)

2,000

17,000

500

4,250

2.5%

21.25%

Notes:
1. For simplicity I have ignored tax free thresholds and any other deductions that may be
available.
2. I have also made the assumption that regardless of the fact that the business is split
between three family members, the business relief will be capped at EUR3m on the
family asset.
There is no question but that any client who can transfer business assets should do so now.
However, for either commercial or family reasons this may not be possible in 2011. If the
Commission on Taxation recommendations are implemented in the December 2011 Budget
then clients with significant business assets will need to take quick action. At the very least,
this may require reverting to the “old structure” of leaving the business asset to a
discretionary Will trust.
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If the business assets are left to a discretionary Will trust you will then have:


A once-off 6% discretionary trust tax (this charge can be reduced to 3% if the assets
are appointed out of the trust within 5 years)



An annual 1% discretionary trust tax



Typically the discretionary trust tax is funded by way of dividends from the underlying
business



The trust will pay income tax on its dividend but there is a deduction for discretionary
trust tax in calculating the surcharge on income of the trust.

The above structure is expensive in tax terms so I tend to view an arrangement of this type
as one that allows the family to consider alternative options in the event of a doomsday
scenario where the business owner(s) dies.
2.2

The future – funding CAT on business assets

The example of Trading Limited subject to inheritance tax in 2012 with business relief
curtailed to EUR3m will be a major cause of concern for a lot of clients.
If this occurs we will be back to the old days of looking at ways of trying to manage that CAT
liability either in the form of trying to reduce the liability or planning to fund the liability.
In most cases where a significant CAT liability arises on a business asset, you will invariably
find that the family wealth is essentially the business and therefore funding of the liability will
have to come from the business.
In the example I used earlier, there was a liability of EUR4.25m. Typically, how might this be
funded? If the family are in a position to finance EUR4.25m from a bank (difficult, if not
impossible, in the current environment) and then have that loan repaid out of additional
income from the company each year the extra tax cost of funding that loan from the business
over a 15 year period would be very significant, i.e.:

117

Kieran Twomey, Twomey Moran

Annual Conference 2011

EUR
,000’s
CAT liability (previous example)

4,250

Cost of finance - 15 years at 5% interest rate

6,049

Income required from Trading Limited to fund

13,442

repayments (55% IT rate)
There is a measure of relief available to assist funding the CAT liability that to date, I have
not seen used a lot. It may well be that this will feature significantly in the future.
Section 176 deals with the purchase of shares by a private company. There is a measure of
relief for funding inheritance tax (but not gift tax) in subsection (1)(b).
The provisions of section 176(1)(b) permit the valuable capital gains tax treatment to apply
on a company repurchase of shares where the proceeds are used to fund an inheritance tax
liability on the shares. The provisions of section 176(1)(b) do not require a “trade benefit test”
to be satisfied. Equally, none of the conditions on period of ownership, residence and vendor
reduction must be met although the company must be a trading company.
In order to obtain capital gains tax treatment under section 176(1)(b) the following conditions
must be satisfied.
1.

The whole of the proceeds or “substantially” the whole of the proceeds from the
repurchase (other than any proceeds used for capital gains tax arising on the
repurchase) must be used to discharge an inheritance tax liability (within four months of
the valuation date) or discharge a loan taken out by the individual to discharge the
inheritance tax liability (within one week of the repurchase occurring) arising on the
inheritance of the shares involved, and

2.

The individual must be able to show that the inheritance tax liability arising could be not
be paid without “undue hardship” arising to that shareholder.

Revenue have not made any comment or defined what constitutes “whole or substantially the
whole of the payment” for the purposes of section 176(1)(b). The HMRC view the meaning of
“whole or substantially the whole of the payment” as meaning “all or almost all”. It is therefore
likely that the Irish Revenue would follow this approach in practice.
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There is no definition or guidance as to what constitutes “undue hardship” and given that
undue hardship must exist, I suggest the position should be agreed with Revenue in advance
of any repurchase of shares to ensure a distribution does not arise for income tax purposes
on the individual concerned.
One interesting aspect of this provision is that, as outlined above, the other “normal” buy
back provisions such as trade benefit test etc do not apply to the repurchase. Therefore,
provided the company has sufficient distributable reserves to proceed with the buyback, I
cannot see, from a tax perspective, why it would not be possible for the company to borrow
to fund the buyback (subject, of course, to any company law issues that may arise).
This provision is not as widely availed of as one might expect and as a result there is not
much commentary with regard to the practical applications of this section. However, it is
likely that if the Commission on Taxation recommendations are implemented the provision
will be more widely used.
Let me illustrate how a buyback of shares would work because I see a number of potential
complications to be addressed if one has to use a buyback of shares to fund an inheritance
tax liability on the company shares.
In the previous example I had assumed the Commission on Taxation Recommendation
would be introduced and would curtail business relief as follows.
March 2012
EUR
,000’s
Value of business
Business relief
Taxable
CAT at 25%
Tax as a % of value

20,000
3,000 (capped)
17,000
4,250
21.25%
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The liability of EUR4.250m arises as follows:
CAT due
EUR
,000’s
Child 1

1,417

Child 2

1,417

Child 3

1,417

If the shareholders are unable to pay the inheritance tax liability then under section 176(1)(b)
matters could be arranged so that there is a repurchase of shares by Trading Limited to
provide the shareholders of Trading Limited with an amount of EUR1.417m each (ignoring
any CGT costs) to fund their CAT liability. Accordingly, there would be a repurchase of
shares as follows:
CAT cost

Payment on

,000’s

repurchase
of shares

Child 1

1,417

1,417

Child 2

1,417

1,417

Child 3

1,417

1,417

On the face of it, the above appears straightforward. However a number of complications
could arise depending on the family’s circumstances. For example:
1.

The repurchase of shares will have to be undertaken in a way that either avoids or
minimises any clawback of the EUR3m business relief. This could be a real
complication and may have to be agreed with Revenue in advance.

2.

If one family member has independent wealth then it is likely that family member would
not meet the conditions of section 176(1)(b) if the family member is able to fund the
CAT inheritance tax liability from other resources. If that were to happen then you end
up having a repurchase of shares from two family members with the resulting dilution of
their shareholding. The result is the company is not owned equally by 3 family
members. This could give rise to difficulties within the family.
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This type of transaction could give rise to complex valuation rules. The shares must be
bought back by the company at market value to avoid complex distribution issues. It is
the capital gains tax market value rules that apply. The points on market value were
illustrated in my example at paragraph 1.3 of this paper. However the repurchase will
be done in the above example to produce an amount for each shareholder of
EUR1.417m. This could well result in a position where you have a capital gains tax loss
arising on the buyback if there has not been much movement in the value of the
business. The loss might arise because the discount factor applied on the share
repurchase is likely to be higher than the discount factor that arose on the date of death
valuation.

4.

If a loss arises on a buyback then that loss is a connected party loss and that loss is
only available for offset on a disposal to the same connected party (section 549(3)).

The above are just some of the complications that I see at this point. While we continue to
have the current system of 90% business relief with no cap on the relief I suspect we are
unlikely to see the provisions of section 176(1)(b) in operation very often. In the event that
the Commission on Taxation recommendations are implemented then I expect you will hear
much more on this issue at the 2012 conference!
Thank you.
___________________________________________________________
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Revenue CAT manual discount table
(22 September 2009)

Appendix 1.2
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Appendix 1.1
Revenue CAT manual discount table
(22 September 2009)
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Appendix 1.2
Old Revenue manual CGT discount table
(removed from Revenue website)
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Appendix 2
Copy of form DL1
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Appendix 3
Revenue table of tax rates on life assurance investments
and investment undertakings
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Appendix 4
Appendix 4

Extract from National Recovery Plan 2011 - 2014
Extracts from The National Recovery Plan 2011 – 2014

Extract 1 - “Table 6.1 Taxation measures”
2011

2012

2013

2014

Total

EURm

EURm

EURm

EURm

EURm

1,245

260

210

160

1,875

Pensions

260

225

225

155

865

Tax Expenditures

405

100

100

60

665

Site Value Tax

–

180

175

175

530

Carbon Tax

–

220

–

80

300

Capital Tax

–

145

–

–

145

310

260

570

Income tax

Value Added Tax
Other measures
Total:

110

–

–

–

110

2,020

1,130

1,020

890

5,060

Extract 2 - 6.10 Capital Taxation
In recent Budgets the rates for Capital Gains Tax (CGT) and Capital Acquisitions Tax (CAT)
were increased from 20% to 25% and the DIRT rate now stands at 25% and 28% for savings
products with less frequent payment of interest.
The Plan envisages that this process will continue. The base for CGT and CAT will be
broadened while the level of reliefs and exemptions for these taxes will be reduced. In 2012,
the current single CGT rate of 25% will be changed to a system of differing rates for different
levels of gains. A similar system will be introduced for CAT where the current tax-free
thresholds will be reduced to reflect the fall on asset values over recent years and the very
generous nature of these thresholds.
In line with the commitments on tax expenditures in this Plan, reliefs and exemptions from
CGT, CAT and Stamp Duty will either be abolished or greatly restricted to ensure that there
is an adequate base for these taxes and that all of society makes a fair contribution to the
correction of the public finances. A cautious estimated yield of just €145 million is included
given the uncertainty of current market conditions and asset price values generally.
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Appendix 4 – continued
Action Points
•

The structures and thresholds in the CAT and CGT systems will be reformed in 2012.

•

A range of capital tax expenditure will be curtailed.

•

These measures will yield €145 million in a full year.

Page 2
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Appendix 5

Extract from the Commission on Taxation Report
Extract from Commission on Taxation report

Extract 1 - The taxation of capital
5.25

Gains attributable to inflation should be excluded from the charge to capital gains tax.

5.26

Capital gains tax rollover relief should apply to the gains on disposal of farm land
pursuant to a compulsory purchase order where the proceeds are re-invested in farm
land.

Extract 2
8.68

The capital gains tax relief for family transfers should be continued but limited so that
it applies to asset valued up to EUR3million. Where the value of the asset transferred
exceeds EUR3million, only the part of the gain that is attributable to the excess over
EUR3million should be charged to tax.

8.69

Capital gains tax relief for disposal of a business or a farm on retirement should
continue.

8.70

For business relief for CAT, a reduction of no more than 75% of the value of the
business should be allowed before tax is calculated. The reduction should be subject
to an overall monetary limit of EUR3million.

8.71

For agricultural relief for CAT, a reduction of no more than 75% of the value of the
property should be allowed before tax is calculated. The reduction should be subject
to an overall monetary limit of EUR3million. A condition of the relief should be that a
farm asset is owned and operated as a farm for a period of six years after the
transfer.

8.72
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Business relief and agricultural relief should be amalgamated into a single relief.

