
VAT Cases & VAT News

The CJEU delivered its decision on 19 December 
2019 in the case of Segler-Vereinigung 
Cuxhaven eV v Finanzamt Cuxhaven C-715/18, 
which dealt with the VAT rate applicable to the 
letting of boat moorings in a marina. Under 
Article 98(2) of the EU VAT Directive, Member 
States are permitted to apply one/two reduced 
rates of VAT to certain goods and services, 
i.e. to those listed in Annex III of the Directive. 
Under point 12 of Annex III, a reduced rate of 
VAT applies to “accommodation provided in 
hotels and similar establishments, including the 
provision of holiday accommodation and the 
letting of places on camping or caravan sites”. 
Such supplies are excluded from the exemption 
for the letting of immovable goods.

Segler-Vereinigung Cuxhaven eV (SVC) is a 
registered non-profit-making association that 
promotes sailing and motorised water sports. 
It has approximately 300 boat moorings, which 
are allocated to the members (around 50% and 
let to guests when not in use by members) and 
let to guests. SVC applied the reduced rate of 
German VAT of 7% to the use of the moorings 
by guests, but after an audit the tax office 
applied the standard rate.

The question posed to the court was whether 
the letting of boat moorings may be treated 
as the letting of places on camping or caravan 
sites for the purposes of applying a reduced 
rate of VAT. The court indicated the concepts 
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The judgment in the case of Amărăşti Land 
Investment SRL v Direcţia Generală Regională 
a Finanţelor Publice Timişoara, Administraţia 
Judeţeană a Finanţelor Publice Timiş C-707/18 
was handed down on 19 December 2019. At 
issue was whether certain costs incurred in 
registering land were to be treated as relating 
to a supply of services by an undisclosed 
intermediary or as investment expenditure for 
business purposes. Amărăşti Land Investment 
SRL (ALI) sought to reclaim VAT on costs 
incurred on services supplied by third parties. 
ALI carried out agricultural activities and 
purchased land for this purpose.

The purchase of the land was a two-step 
process: an agreement to sell was concluded 
between the vendor and ALI that gave 
ALI a claim to ownership of the land, and 
once statutory formalities as regards land 
registration were completed, the contract was 
signed. Under Romanian law, for valid contracts 
to be signed, the land has to be registered in 
the Land Registry, which includes details of the 
vendor as owner.

ALI incurred costs of third parties to assist 
it with its obligations vis-à-vis the land 

registration. The agreement to sell included 
a clause permitting ALI to carry out the work 
relating to the registration at its own expense 
and agreed the costs on a per hectare basis. 
The costs incurred by ALI were not passed 
on to the vendor. The agreement to sell also 
provided that the sale price of the land did not 
include the land registration costs. If the sale 
did not proceed, the vendor was to pay land 
registration costs and damages. ALI sought a 
VAT refund on the costs from the Romanian 
tax authority. But the tax authority raised an 
assessment for output VAT on the grounds 
that ALI had supplied services to the vendor 
in relation to registering the land. ALI argued 
that the costs incurred were investment-
related costs for the purposes of its taxable 
transactions and as such were recoverable. A 
number of questions were referred to the CJEU.

Did the EU VAT Directive preclude parties from 
agreeing that the purchaser will incur the costs 
of administrative formalities relating to the 
transaction and thereby preclude the purchaser 
from being entitled to input VAT recovery?

There is no provision in the Directive that 
restricts the freedom of the parties to agree 
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used in Annex III must be interpreted with the 
usual meaning of the terms at issue. In this 
regard, the court pointed out that the letting of 
boat moorings is not listed in Annex III, point 12, 
and is not intrinsically linked to the concept of 
accommodation but has the primary purpose of 
enabling boats to be immobile and secure when 
moored. So point 12 of Annex III does not allow 
Member States to apply a reduced rate of VAT 
to the letting of boat moorings.

The court also looked at the purpose 
behind the reduced rates and stated that 
the “EU legislature intended that essential 
commodities, and goods and services serving 
social or cultural objectives, may be subject 
to a reduced rate of VAT, provided that 
they pose little or no risk of distortion to 

competition”. Providing that the reduced rate 
applies to certain types of accommodation 
facilitates wide access to the services in 
question (social objective); however, sailing 
boats and motor boats are not in the main 
regarded as “accommodation”, and therefore 
the same social objective is not justified. The 
court also dismissed the argument regarding 
the breach of fiscal neutrality on the basis 
that “services for the letting of places on 
camping or caravan sites, on the one hand, 
and services for the letting of boat moorings, 
on the other, perform different functions and, 
accordingly, are not in competition with each 
other”. The court ruled that the reduced rate 
of VAT did not apply to the services provided 
by SVC.
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The decision in San Domenico Vetraria 
SpA v Agenzia delle Entrate supported by: 
Ministero dell’Economia e delle Finanze 
C-94/19 was delivered on 11 March 2020. 
The case concerned the VAT treatment of 
seconded staff, in this case the secondment 
of a director of Avir SpA to its subsidiary, 
San Domenico Vetraria SpA (SDV). Avir 
SpA issued invoices to SDV for the costs 
incurred in seconding the director, and SDV 
applied VAT to the payments and reclaimed 
it. The Italian tax authority was of the view 
that the reimbursements made by SDV were 
outside the scope of VAT on the basis that 
there was no supply of services between the 
parent and the subsidiary. Under Italian VAT 
law, the lending or secondment of staff by 

a parent company and in respect of which 
the subsidiary merely reimburses the related 
costs is irrelevant for VAT purposes.

The question posed was whether Articles 2 
and 6 of the Sixth VAT Directive were to be 
interpreted as precluding such a provision of 
national law. Article 2 of the Sixth Directive 
provides that supplies of goods or services 
effected for consideration within the territory 
of the country by a taxable person acting 
as such are subject to VAT. It was clear 
that Avir was a taxable person and that the 
supply of services occurred within Italy, but 
the issue was whether it was a supply for 
consideration.

Secondment of Staff – Direct Link Between Supply and Consideration03

which party will incur certain administrative 
costs. The court noted that it is a legal 
requirement in Romania that the property to 
be sold be registered, together with details of 
the vendor as owner, in order for the contract 
for sale to be valid; this is a statutory obligation 
rather than within the freedom of contract of 
the parties. So the use of the clause does not 
determine entitlement to input VAT. The court 
held that the Directive did not preclude the 
parties from inserting such a clause but that its 
presence does not determine the right to input 
credit.

Must Article 28 be interpreted as meaning 
that ALI has supplied services to the vendor 
by undertaking to carry out the registration 
process, despite the fact that the parties agreed 
that the sale price did not include such costs?

Article 28 deals with undisclosed 
intermediaries and provides that there 
is a simultaneous supply to and by the 
intermediary. The court found that “if the 
supply of services in which an operator takes 
part is subject to VAT, the legal relationship 
between that operator and the operator on 
behalf of whom it acts must also be subject 
to VAT”. ALI acted in its own name when 

it engaged third parties to carry out the 
registration process, but did it act on behalf 
of the vendor when it agreed to carry out 
the registration? The court noted that the 
registration requirement was a statutory 
obligation of the vendor and that, as ALI 
agreed to comply with the obligation, those 
steps were carried out on behalf of the vendor 
(as per Article 28). The fact that the costs 
were not re-invoiced and were not included in 
the sale price was irrelevant to the application 
of Article 28, and in effect ALI acted as an 
undisclosed intermediary.

The final question raised was whether the 
costs incurred by ALI could be characterised 
as investment costs for the purposes of its 
taxable transactions. The court indicated that 
this question is to be answered if ALI is not an 
undisclosed intermediary. But, since:

“the Court has held, in its answer to the 
first and third questions, that a purchaser 
such as the applicant in the main 
proceedings is deemed to have supplied 
the services in question itself to the 
vendor, within the meaning of Article 28 
of the VAT Directive, there is no need to 
answer the second question”.
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The court stated that a:

“supply of services is effected ‘for 
consideration’ only if there is a legal 
relationship between the provider of the 
service and the recipient pursuant to 
which there is reciprocal performance, 
the remuneration received by the 
provider of the service constituting 
the value actually given in return for 
the service supplied to the recipient. 
That is the case if there is a direct link 
between the service supplied and the 
consideration received.”

In this case there was a legal relationship of a 
contractual nature between the parties, and 
there was reciprocal performance (i.e. the 

secondment of the director by Avir and the 
payment of invoices by SDV).

By reference to earlier case law, the court 
noted that there is a direct link where two 
services are mutually dependent on each other 
– if the payment of the invoices by SDV was 
conditional on Avir’s seconding the director 
and SDV paid the amounts only in return for 
the secondment, then there is a direct link. But 
it is up to the referring court to determine this. 
Where the direct link exists, the service has 
been supplied for consideration and is VATable. 
The amount of the consideration (whether 
it is equal to, greater than or less than the 
costs incurred) is irrelevant in determining the 
existence of a direct link.

The Tax Appeals Commission published its 
determination in case 68TACD2020 on 31 
December 2019. The appellant, involved in 
the resale of petrol and diesel, reclaimed VAT 
in respect of the purchase of fuel. Revenue 
disallowed the input VAT in respect of certain 
supplies and raised assessments on the 
grounds that the appellant knew or ought 
to have known that he was participating in 
a transaction connected with the fraudulent 
evasion of VAT. It was argued that there were 
a number of red flags that should have alerted 
the appellant in relation to his suppliers – 
including the triangular payment arrangements 
between two traders, the lower prices offered 
and the presence of vehicles that were not 
regularly liveried.

There was no evidence that the appellant had 
actual knowledge of the fraud, so the legal test 
applied was whether he “should have known” 
that he was taking part in transactions that 
were connected with the fraudulent evasion of 
VAT. The Commissioner considered the legal 
test in the CJEU case of Kittel v Belgian State. 
The determination set out the objective factors 
that were reviewed and the evidence and found 
that “the cumulative effect of each of the 
objective factors set out above, together with 
the evidence, leads to the conclusion that the 
only reasonable explanation for the purchases 
was the purchases were connected to the 
fraudulent evasion of VAT”. The determination 
has been the subject of a request for appeal to 
the High Court by way of case stated.
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VAT News
Ireland
VAT groups
Revenue eBrief No. 53/2020, published on 31 
March 2020, indicates that the VAT Tax and 
Duty Manual (TDM) has been updated with 
a new chapter on VAT groups. The chapter 
details the rules and procedures surrounding 
VAT groups and includes information on the 
conditions to be satisfied to form a VAT group. 
It also includes examples relating to conditions 
for VAT grouping, deductibility and territorial 
scope. The eBrief also points out that the VAT 
TDM index has been archived as it is no longer 
relevant.

Covid-19 supplies
Revenue eBrief No. 63/2020, published on 17 
April 2020, sets out information relating to 
the temporary VAT zero rating of supplies of 
personal protective equipment, ventilators 
and other medical products when supplied to 
the HSE, hospitals, nursing homes and other 
healthcare facilities for use in the delivery of 
Covid-19 related healthcare services to their 
patients. The concessional tax treatment 
applies from 9 April 2020 to 31 July 2020, 
subject to review. Further detail on the specifics 
of the concession are available on Revenue’s 
website.

UK
e-Publications
Revenue and Customs Brief 1/2020 was 
published on 19 February 2020 and deals 
with the VAT rate applicable to e-publications. 
Sales of newspapers are zero rated in the UK 

(similar to the position here), but the supply 
of digital newspapers is standard rated. The 
Upper Tribunal in the UK ruled in favour of 
News Corp UK and Ireland Ltd in its case with 
HMRC. The decision is being appealed to the 
Court of Appeal. The brief sets out HMRC’s 
position in relation to the continued application 
of the standard rate to such publications and 
the position in relation to protective claims for 
overpaid VAT.

Prescription drugs
Revenue and Customs Brief 2/2020, published 
on 12 March 2020, announces a change to 
UK VAT law to allow the zero rating of the 
dispensing of drugs prescribed by appropriate 
practitioners from the European Economic 
Area (EEA) and Switzerland. This is as a result 
of changes introduced in the Human Medicines 
Regulations 2012 and applies to the whole of 
the UK.

EU
Covid-19 supplies
On 3 April 2020 the European Commission 
announced that it was waiving customs duties 
and VAT on the import of medical equipment 
from non-EU countries. It published is decision 
to help EU Member States affected by the 
coronavirus pandemic to suspend customs 
duties and VAT on a temporary basis. The 
suspension applies to protective equipment, 
testing kits and medical devices such as 
ventilators. The decision applies from  
30 January to 31 July 2020 and is subject to 
review, with a possibility of further extension.
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