
Back to Basics: Foreign Property Considerations - Inheritance Tax

Introduction
As wealth has accumulated over the years and 
as the world economy has become more global 
due to travel and technological advances, it 
is not uncommon for people to live in various 
different countries throughout their life, to 
marry people from different countries and to 
own foreign property for either investment or 
recreational purposes. Although this may be 
regarded as a good thing, it is a general rule 
of thumb that where assets are owned by an 
individual in a territory in which they do not 
live, taxation becomes more complex and on 
occasion spellbindingly so. This is generally the 
case across all tax heads, with inheritance tax 
being no exception.

As the famous American political humourist 
Will Rogers noted: 

“I don’t see why a man shouldn’t pay 
an inheritance tax. If a Country is good 
enough to pay taxes to while you are 
living, it’s good enough to pay in after 
you die. By the time you die you should 
be so used to paying taxes that it would 
just be almost second nature to you.”

He made this point in February 1928. Nowadays 
matters are even more complicated, and an 
individual’s estate or the beneficiaries of that 
estate can be exposed to inheritance tax in two 
or possibly more jurisdictions relating to the 
same property.
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This article is intended as a refresher on some basic 
considerations for practitioners to be cognisant of 
when they are giving tax advice on the inheritance 
tax consequences of owning property outside of 
Ireland. It focuses on some real-life case studies and 
highlights points to be conscious of.

Scope of Irish Inheritance Tax
Before reviewing some practical considerations 
when foreign property is involved, it is worth 
pausing to consider the current territoriality of 
Irish inheritance tax statute.

The current rate of inheritance tax in Ireland is 33%.

Inheritance tax is imposed on the taxable value 
of all taxable inheritances. The relevant law is 
s11 of the Capital Acquisitions Tax Consolidation 
Act 2003 (CATCA 2003). The territoriality rules 
for determining when an inheritance is within 
the Irish tax net are important. An inheritance 
will be within the charge to Irish tax where:

• the disponer is resident or ordinarily resident 
in Ireland on the date of the disposition or

• the beneficiary is resident or ordinarily resident 
in Ireland at the date of the gift or inheritance or

• the asset that is subject to the gift or 
inheritance is an Irish-situated asset.

Ireland moved away from a domicile-based 
inheritance tax system on 1 December 1999. Up to 
1 December 2004, non-Irish-domiciled individuals 
were regarded as not Irish resident or ordinarily 
resident and were therefore not fully within the 
charge to inheritance tax (except for Irish-situs 
assets). After 1 December 2004 the worldwide 
property of non-Irish-domiciled individuals will 
be within the Irish inheritance tax net if the donee 
or donor has been resident in Ireland for the 
immediately preceding five consecutive tax years.

Different rules apply to assets held in trust 
structures, and this article will focus for the most 
part on direct asset ownership as opposed to the 
inheritance tax rules relating to trust structures.

Foreign Jurisdictions
Clearly, in foreign jurisdictions there is more 
often than not an inheritance tax system also. 

A few of the most popular jurisdictions in which 
Irish individuals own property are the UK, the 
USA and Spain.

The UK levies inheritance tax on the worldwide 
estates of individuals who are either domiciled 
or deemed domiciled in the UK. It also levies 
inheritance tax on UK-situs property. The 
marginal tax rate in most circumstances is 40%.

The USA taxes its citizens and long-term 
residents on their worldwide estates. Again, like 
in the UK, property situated in the US is taxed 
regardless of citizenship or residence status. 
The marginal tax rate is also 40%.

The system in Spain is more akin to that in Ireland 
in that it is residence based and the beneficiary 
is taxable. The basis of Spanish inheritance tax is 
the residence of the donor or beneficiary. If either 
the donor or the beneficiary is Spanish resident, 
then all of the assets are within the charge to 
Spanish inheritance tax. Where neither are 
resident, the exposure to Spanish inheritance tax 
is for Spanish-situs assets only. The actual rates 
that apply depend on a number of factors.

We will focus on practical case studies later in 
this article.

Double Taxation
If property is owned in one jurisdiction by 
a resident of another jurisdiction, then the 
possibility of double taxation arises. Double 
taxation happens when two (or indeed more) 
countries impose the same kind of tax on a single 
taxpayer over the happening of the same event.

A simple example is where a UK-domiciled but 
Irish-resident individual dies. The UK will levy 
tax on this individual’s worldwide assets (as its 
system is domicile based), whereas Ireland will 
also levy inheritance tax on their worldwide 
assets as they were Irish resident when they 
died (and Ireland’s inheritance tax system is 
residence based). The executors of the estate 
and the beneficiaries have the unwelcome 
surprise (in many cases) of having to navigate 
complex international inheritance tax rules.
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To combat double taxation, Ireland’s inheritance 
tax law affords two forms of relief:

• double taxation relief pursuant to negotiated 
and in-force double taxation treaties (as 
provided for by s106 CATCA 2003) and

• unilateral tax relief where no tax treaty is in 
force (as provided for by s107 CATCA 2003).

Ireland has a multifarious collection of double 
taxation agreements in force and negotiated; 
however, when it comes to inheritance tax, 
there is only a single treaty in force that falls 
within the remit of s106 CATCA 2003. This is 
the agreement in place between Ireland and 
the UK, which was signed into law in 1978. This 
treaty covers both gift and inheritance tax.

There is one other tax treaty in force with 
the USA, via Finance Act 1950, but it covers 
inheritance tax only. This treaty pre-dates the 
enactment of inheritance tax in Ireland, which 
occurred in 1976, but both Ireland and the USA 
permit that the treaty applies to Irish capital 
acquisitions tax. It is noteworthy, however, that 
the treaty does not cover US State taxes.

The above two treaties represent the entire arsenal 
of tax treaties at the disposal of taxpayers and their 
families/estates who find themselves exposed to a 
double charge to inheritance tax. Fortunately, the 
unilateral credit relief in CATCA 2003 extends to 
many other scenarios of double taxation.

Section 107(2) CATCA 2003 provides that 
unilateral relief applies:

“Where the Commissioners are satisfied 
that a taxable gift or taxable inheritance, 
taken under a disposition by a donee or 
successor on the happening of any event, 
is reduced by the payment of foreign tax 
which is chargeable in connection with the 
same event under the same disposition 
in respect of property which is situate in 
a territory outside the State, they shall 
allow a credit in respect of that foreign 
tax against the gift tax or inheritance tax 
payable by that donee or successor on 
that taxable gift or taxable inheritance; but 
such credit shall not exceed –

(a)  The amount of the gift tax or 
inheritance tax payable in respect of 
the same property by reason of such 
property being comprised in the any 
taxable gift or taxable inheritance 
taken under that disposition on the 
happening of that event, or

(b)  In so far as it has been paid, 
the amount of that foreign tax, 
whichever is the lesser.”

There are some important points to note in 
relation to this unilateral relief, which on the face 
of it may seem like more of a panacea than it is:

• The credit is available only where the same 
event gives rise to tax in both countries.

• The credit granted is the lower of the amount 
of Irish gift/inheritance tax payable on the 
foreign property and the amount of foreign 
tax on the foreign property.

• The credit allowed for foreign tax is available 
against the Irish tax applicable to the foreign 
property only. Therefore the credit can 
sometimes be less than initially expected, as 
one must allocate the Irish tax between any 
Irish and foreign property, which can reduce 
the potency of s107. We will see this point 
better in an example (below).

• You must claim treaty relief over unilateral relief 
(so, for the UK and the USA, you must look to 
the double taxation agreements in force).

Example 1: Irish married couple – US real 
estate

Jack and Jill
You have been asked to advise long-standing 
clients of your firm, Jack and Jill, who are 
married, Irish resident, ordinarily resident 
and domiciled, on estate planning. Jack 
and Jill have two children, Ross and Ronan. 
You note from a review that Jack and Jill 
have amassed a substantial US real estate 
investment portfolio, with a value of $10m.

Neither Jack nor Jill is a US citizen. Their wills 
provide that they each leave their entire estate 
to the other on their death. From an Irish 
perspective, there is no inheritance tax payable 
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as there is an inter-spouse exemption from 
inheritance tax provided for by s71 CATCA 2003.

Matters are more complex from a US federal 
estate tax (FET) perspective. The current 
marginal rate of FET is 40%. There is a 
generous exemption of $11,580,000 (for 
2020) for certain persons where FET is not 
payable, but this applies only to US citizens. 
Importantly, there is no automatic spouse 
exemption.

If non-US citizens own US-situs property at 
the time of their death, then that property is 
liable to FET. There is a $60,000 exemption 
limit, and after this FET applies. Therefore if 
either Jack or Jill dies, then there is $5m of 
US property within the US FET net, with no 
Irish inheritance tax payable.

Let’s assume that Jack dies and all of his assets 
transfer to Jill under his will. No Irish tax is payable.

The US FET rate rises from 18% to 39% (on 
a graduated basis) up to $1,000,000, with a 
rate of 40% applying thereafter. This results in 
a FET charge of $1,946,000 (a 39% effective 
tax rate, ignoring the $60,000 exemption).

Jill has inherited US property, which forms 
part of her estate. A tax bill of $1,946,000 has 
had to be funded. If Jill later dies and leaves 
her estate to her two sons, then the $5m 
stake that she owned and the $5m stake that 
she inherited will both again be subject to 
US FET and in addition Irish inheritance tax. 
The stake that she inherited from Jack will be 
doubly taxed (due to the lack of the spousal 
exemption), bringing the effective tax rate into 
the 70% realm for 50% of the property.

Thankfully, the Irish–US treaty will afford credit 
relief on the death of Jill such that the Irish 
inheritance tax will be eliminated by the US 
FET. The double taxation agreement provides 
for special situs rules such that property is 
situated where it is physically located. Article V 
of the double taxation agreement provides 
that Ireland will grant credit relief for FET as 
the property is US situs.

Options 
Jack and Jill could consider the following 
courses of action to reduce the double 
taxation burden (which is arising in the first 
instance due to the lack of spouse exemption).

Leave directly to children

They could update their wills so that their 
US property goes directly to Ross and 
Ronan on their deaths. Although FET and 
Irish inheritance tax arise, at least a credit 
is available and the prospect of an effective 
70% tax rate on 50% of the asset is avoided.

FET blocker

Jack and Jill could work to own their US 
real estate through a non US-situs structure 
– perhaps a non-US corporate or a non-US 
partnership. It is possible, for instance, that 
an Irish partnership structure that owns the 
US property would be respected as a non 
US-situs asset, and this is something that 
Jack and Jill might wish to consider further.

A “blocker” type structure has the ability to 
completely defer federal estate tax.

It is always important to bear in mind 
that where property is owned in a foreign 
jurisdiction, spousal exemptions might not 
be as generous as those in Ireland. This can 
lead to unrelieved double taxation.

Example 2: Application of Ireland–US  
treaty – exemption
It is noteworthy that the treaty between 
Ireland and the USA is not simply a credit-
based approach but also has an exemption-
based approach. Article IV of the treaty 
provides an exemption method, with 
Article V applying a credit-based method of 
reducing instances of double taxation.

You are advising a client, Christine, who has 
sought inheritance tax advice. She is Irish 
domiciled and Irish resident and is not a US 
citizen. Christine is the beneficiary under her 
uncle Garrett’s will. Garrett moved to the USA 
many years ago and amassed a considerable 
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estate. He lost his Irish domicile a long time ago, 
but he was both an Irish citizen and a US citizen.

Garrett left his entire estate to Christine, 
consisting of the following assets:

• his original home in Rathmines,

• his home in New York,

• a condominium in Hawaii,

• cash of $2m in US bank accounts,

•  shares in US and Irish listed companies and

• Canadian listed shares.

Garrett made an Irish will only, as he was 
leaving his entire estate to Christine.

The starting point is that US FET applies to 
Garrett’s entire estate as he was a US citizen. 
All of his assets are within the charge to 
US FET. Christine is an Irish resident, and 
therefore all of the assets she inherits are 
within the charge to Irish inheritance tax.

The first article of the Irish–US treaty to 
examine is Article III (situs), which points 
to the real property being located where 
it is physically present. The cash at bank 
is located where Garrett was domiciled 
(the US). The equities are situated where 
the company is incorporated (the US and 
Ireland). The situs is important as it gives 
primary taxing rights (with the second 
country providing credit).

Article IV: exemption relief
Under Article IV(2) of the treaty, there is an 
exemption for an individual who is domiciled 
in the US and not also domiciled in Ireland 
from Irish inheritance tax on non-Irish-situs 
assets unless the disposition is governed by 
the laws of Ireland. Therefore, ordinarily, an 
inheritance by Christine of non-Irish-situs 
property from a US-domiciled disponer is 
outside the charge of Irish inheritance tax 
due to the operation of Article IV(2).

However, in this instance, Garrett’s will is governed 
by Irish law, and Article IV(2) cannot apply as 
assets are passing under a disposition governed 

by Irish law. If Garrett had a US will (and no Irish 
will or an Irish will for Irish assets only), then assets 
not situated in Ireland at the time of his death 
would have been exempt from inheritance tax. If 
this was the case, only the property in Rathmines 
and the Irish equities would have been liable to 
inheritance tax in Ireland.

Instead, in this case, both jurisdictions levy 
tax, and credit must be sought under the 
treaty. This is an important point to bear in 
mind for clients who are US based with Irish 
connections – whether it is appropriate to 
have Irish wills, which can remove the ability 
to avail of Article IV(2) and the exemption 
method under the treaty.

Example 3: UK – mismatch on credit basis
A client scenario arises where your client, 
John, who is Irish resident and ordinarily 
resident but UK domiciled, is a beneficiary 
under his mother Elizabeth’s will. Elizabeth 
was UK domiciled and resident, and her 
will provided that the majority of her estate 
should pass into a UK discretionary trust, of 
which John is a beneficiary.

Under UK inheritance tax rules, Elizabeth’s 
estate is liable to UK inheritance tax, and 
the fact that assets are being transferred 
on death to a UK discretionary trust does 
not override this. As readers may know 
(and ignoring discretionary trust taxes), the 
transfer of assets into an Irish trust on death 
does not result in a charge to inheritance tax. 
However, under UK inheritance tax rules, the 
estate pays inheritance tax over the tax-free 
threshold of £325,000 at the rate of 40%.

An appointment of assets out of the trust 
to John results in no further charge to UK 
inheritance tax (ignoring again some complex 
discretionary trust taxes that can arise) but 
results in Irish inheritance tax arising.

John cannot obtain credit for UK inheritance 
tax. He cannot avail of the treaty in force 
as the same event has not given rise to 
the tax (the death of Elizabeth resulted 
in UK inheritance tax, whereas a separate 
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appointment out of a trust resulted in Irish 
inheritance tax). Even if John could look 
to s107 CATCA 2003 (he cannot as there 
is a treaty in force and s106 CATCA 2003 
applies), again unilateral relief requires the 
same event to give rise to the tax charge.

If Elizabeth was better advised by her UK tax 
advisers, she would have avoided this scenario 
and instead looked to bequeath assets in her 
estate directly to John. This example highlights 
how it can be very important to try to engage 
with a client’s foreign tax advisers and to have 
an understanding of broader family wealth 
before it is too late from an inheritance tax 
perspective.

Example 4: Spain – unilateral credit
Declan is Irish domiciled and Irish resident. 
He dies and leaves his Spanish villa to his son 
Donal under his will. He also bequeaths Irish 
property worth €1m to Donal. Donal has the full 
parent–child CAT threshold available to him.

At the time of Declan’s passing, the villa is 
worth €1m.

Spanish inheritance tax of €248,000 was 
payable.

There is no double taxation agreement in 
force relating to inheritance tax, and therefore 
s107 CATCA 2003 provides unilateral relief.

The credit is calculated as follows:

Inheritance €2,000,000

Less threshold (€335,000)

Taxable inheritance €1,665,000

Inheritance tax €549,450

Calculate the effective tax rate
•  The Spanish effective tax rate is 24.8% 

(€248,000/€1,000,000).

•  The Irish effective tax rate is 27.47% 
(€549,450/€2,000,000).

As the Spanish effective tax rate is less than 
the Irish effective rate, full credit is available.

Irish inheritance tax €549,450

Less: full credit (€248,000)

Net Irish tax payable €301,450

If one assumes a Spanish inheritance tax 
bill of €450,000, then the tax credit is 
calculated as follows:

•  The Spanish effective tax rate 45% 
(€450,000/€1,000,000).

•  The Irish effective tax rate 27.47% 
(€549,450/€2,000,000).

The rules now work to limit the credit for 
Spanish tax to the Irish tax paid on the 
Spanish property as follows:

Irish inheritance tax €549,450

Less credit  
(€1,000,000 x 27.47%)

(€274,700)

Net Irish tax payable €274,750

Therefore it is important to work out the 
effective tax rates when reviewing the 
application of unilateral credit relief.

Conclusion
Once you see that a client either has a foreign 
holiday home or foreign investments or may 
inherit any of the above, it is time for a review 
of the inheritance plan. Caution should also 
be exercised where clients have shares/
stocks in companies registered abroad, as 
more and more these assets are also coming 
into the inheritance tax spotlight in foreign 
jurisdictions. There may be inheritance tax 
liabilities that clients and advisers did not 
appreciate might arise when investing in the 
first place. It is always worth considering 
whether there are ways to reduce the 
complexity of inheritance tax across a number 
of jurisdictions by structuring in advance.

Read more on  Law of Capital 
Acquisitions Tax, Stamp Duty and LPT, 
Finance Act 2019; The Taxation of Gifts and 
Inheritances, 2020
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